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Washington, DC 20224
Dear Ms. Weiser and Ms. Judson:

We feel compelled to write to you once again' on the issue of guidance on handling the spousal
consent process for retirement plans during this time of social distancing. This letter responds to the
letter of April 20, 2020 sent to you by the American Benefits Council,” which mistepresents our
recommendation for how to accommodate the physical presence requirement, and inappropriately
relies upon the recent Interim Rule issued by the Federal Retirement Thrift Investment Board to
justify its position.

The job losses triggered by the COVID-19 virus are unprecedented. The Pension Rights Center
agrees with ABC that:

“In some cases, the only source of funds that families have to pay for the basics of life is
their retitement savings. Although we believe that retirement savings are for retirement,
families who cannot pay daily bills have an overriding problem that must be addressed.”

However, ABC then makes an unwarranted leap, from the fact that some participants may need to
access their savings, to argue that participants should be able to cash out a career’s worth of lifetime
monthly pension benefits to meet those needs, without the safeguards that are needed for spouses in
order address the risk of fraud — a risk that their fellow commenters eatlier admitted would be
heightened by omitting the existing physical presence requirement’ — and the risk of spousal
coercion.’
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It is certainly true that private sector defined contribution plan participants can tap their retirement
savings and make withdrawals (both in-service and after separation) from 401 (k) plans without
spousal consent, a gap in protections that we have long sought to fix.” Defined benefit plans,
though, are qualitatively different. They are not “savings.” Rather, they provide monthly income in
retirement that cannot be outlived or lost in the stock market, and they do so in a manner that
provides economic security both for retirees and their surviving spouses. The decision to liquidate
an entire DB pension as a lump sum is one that would impact the retirement income security of
both participants and their beneficiaries and should not be made during a moment of financial
distress. It is critically important that this decision not be made without adequate protections for
spouses, a protection the physical presence requirement in Treas. Reg. § 1.401(a)-21(d)(6) was
intended to provide.

ABC’s letter alludes to the previous recommendation by the Pension Rights Center and the National
Women’s Law Center that lump sum distributions from a DB plan that are made without meeting
physical presence requirement be limited to 10% of the lifetime value of the benefit. The letter
seriously misrepresents our position on modifying that mandate. We were not suggesting that a
family that “may desperately need their retirement benefits” should “jeopardize their health in order
to obtain all the money that is owed to them” by venturing out to see a notaty or plan representative
in person.

Rather, we think that the temporary nature of the lockdown that is preventing physical presence, the
fact that such a decision is being made during a time of financial stress, the heightened risks of fraud
and coercion when the physical presence requirement is not met, and the lifelong, irreversible
consequences of cashing out a pension annuity for both spouses, together argue for a substantial buz
temporary limitation on lump sum distributions from DB plans.” Businesses, including notaries, will
gradually reopen within a few months, and if a couple wishes to take more or even all of their DB
benefit in the form of a lump sum at that time, they will be able to comply with the physical
presence requirement and do so.

ABC attempts to support its position that there should be no limit on lump sum cash-outs of DB
pension annuities by pointing to an interim rule recently issued by the Federal Retirtement Thrift
Investment Board that allows spousal consents to Thrift Savings Plan withdrawals to be made
without being notarized.” The reliance is misplaced. The federal TSP and private sector DB plans are
fundamentally different in ways that are materially relevant here.
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TSP accounts are retirement savings accounts. They are DC benefits that supplement the substantial,
underlying DB annuity benefits provided by FERS and CSRS. Unlike private sector retirement
savings plans, such as 401(k)s, the TSP is structured to make distributions in the form of a joint life
annuity with a 50% survivor benefit, unless the spouse provides signed, notarized consent to give it
up and agrees to some other form of distribution. Thus, even if a TSP is cashed out as a lump sum,
the lifetime retirement security provided by a FERS/CSRS annuity, including its surviving spouse
annuity, #s szl there. That would not be the case under the position asserted by ABC.

Moreover, the Federal Retirement Thrift Investment Board did not suggest that it believes that
notarization is unnecessary or should be dispensed with while people are sheltering in place. Rather,
it stated that a major reason why it was promulgating the interim rule was because “TSP does not
currently have the technological workflow to allow participants to submit remotely notarized forms
electronically.””” We have concerns with the TSP interim rule and plan to send a letter by the
comment deadline and will copy you on that letter. In any event, the TSP rule offers no support for
the position ABC argues for here.

Our prior recommendations stand. We urge IRS-Treasury to issue guidance permitting some
temporary modification of the physical presence requirement for spousal consents during this
interim period when businesses are not open and it is impossible or imprudent to visit a notary in
person. In doing so, though, we urge you to impose a tight, numerical limitation on the amount of a
DB benefit that can be accessed without meeting the physical presence requirement (or alternatively,
to guarantee the spouse’s survivor pension) and that, in addition, any such distribution be
accompanied by procedural safeguards of the sort advocated in our prior, April 14 letter.

Sincerely,

Karen W. Ferguson Amy K. Matsui

Director Director of Income Security & Senior Counsel
Pension Rights Center National Women’s Law Center
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